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and BTCH-880322GG "_—_:; -‘_
Your Log No. 1041 n 2

Dear Mr. Chairman:

I am counsel for Listeners’ Guild, Inc. (the “Guild”), which has filed a Petition
to Deny the above-referenced applications for authority to transfer control of GAF
Corporation (“GAF”), the parent of GAF Broadcasting Company, Inc, licensee of
WNCN(FM), New York, New York. I am writing in response to a letter to you from
Samuet! J. Heyman, Chairman and Chief Executive Officer of GAF, dated August 1,
1988 (the “Heyman Letter”). (Mr. Heyman would become GAF's majority share-
holder if the management group he leads acquires control of GAF as proposed.)

Although the Heyman Letter is styled as “an urgent request for Commission
assistance in expediting Staff action,” it is clearly an improper attempt to influence
the Commission’s resolution of the issues raised in the Guild’s Petition to Deny. As

such, it constitutes further evidence of Mr. Heyman’s unfitness to be permitted to
acquire sole control of WNCN.

Mr. Heyman’s complaint of alleged Staff inaction is quite misleading. His
suggestion that the Commission’s Staff has been remiss in delaying action upon a
complete and fully-pleaded record fails to disclose the fact that one of the critical
issues addressed in the pleadings is whether the applications are premature and not
npe for Comxmssxon achon, since they do not provxde all of the information which
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is also deceptive in failing to disclose that its complaint about alleged Staff delay
comes just three business days after the filing of an amendment to the subject appli-
cations concerning the federal criminal indictment three weeks earlier of GAF and
its Vice Chairman, James T. Sherwin, for alleged securities fraud.l Clearly, three
days is not adequate for Staff consideration of the implications of the indictment;? it

1 By mentioning the July 6 date of the indictment — but nof the July 27 date of the amendment — Mr.
Heyman misleadingly implies that the Staff has been guilty of what, if anything, has been his and
GAF's delay. Moreover, GAF reportedly had disclosed the pending criminal investigation to the
Securities and Exchange Commdssion in june as part of its preliminary proxy material for the
buyout, see Wall St. J., July 7, 1988, at 14. (Indeed, Mr. Heyman’s and GAF's motives for
expedited consideration of extremely sketchy and incomplete applications may have included the
hope that FCC approval could be secured before the criminal investigation — of which GAF had long
been aware — ripened into indictments that would have to be disclosed to, and could lead to additional
investigation by, the Commission.)

2 The Commission clearly should avoid any prejudgment of the guilt or innocence of GAF and Mr.
“ Sherwin of the criminal charges against them, yet, in order to discharge its own responsibilities to the
public, it should not only be informed of the fact of the indictment, but also should be sufficiently
informed of the nature of the charges and the underlying circumstances to be able to determine the
effect, if any, that the criminal charges should have on its own public interest determination in connec-
tion with the applications before it. Neither the Heyman Letter nor the extremely brief July 27
amendment to the applications is sufficiently forthcoming to provide the Commission with such essen- -
tial information. They summarize the indictment without mentioning that it charges the defendants,
inter alia, with conspiring to falsify records, deceive and defraud investors, and make improper use of
credit. No mention is made of the possibility that the Union Carbide transaction could expose GAF to a
huge, even crippling, civil liability (it made a profit of some $175 million which conceivably could
‘have to be disgorged, sec Wall St. J., June 23, 1988, at 3, 12, and it may be sued civilly by the SEC, see
N.Y. Times, July 7, 1988, at D6); of the possible impact of the criminal case on the proposed leveraged
buyout (“The investigation is likely to cloud the proposed $1.27 billion leveraged buy-out of GAF,”
Wall St. ., June 23, 1988, at 3; “Traders on Wall Street appeared concerned that the leveraged buyout,
scheduled to be completed in the fall, might be in some jeopardy.” N.Y. Times, June 24, 1988, at Dé); or
of the possibility that Mr. Heyman will be charged as well (“Asked whether Mr. Heyman would be
implicated in any related indictments, Rudolph W. Giuliani, the United States Attorney in Manhat-
tan, said, 1 can’t comment other than to say the investigation is continuing.”” N.Y. Times, July 7, 1988,
at D6). Any or all of these matters could warrant investigation or action by the Commission.
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August 19, 1988

The Honorable Dennis R. Patrick
Chairman

Federal Communications Commission
1919 M Street, N.W., Room 814
wWashington, D.C. 20554

Deér Mr. Chairman:

We are counsel to GAF Corporation. I am writing this letter
in response to the August 12, 1988 from Mr. David M. Rice, attor-
ney for Listeners' Guild, Inc. Mr. Rice's letter responded to an
August 1 letter to you from Samuel J. Heyman, GAF's Chairman and
Chief Executive Officer. 1In his August 1 letter, Mr. Heyman asked
for assistance in expediting Staff action on the pending applica-
tions for authority to transfer control of GAF to a management
group headed by him (BTCH-880322GF and BTCH-880322GG). Mr. Heyman
is currently out of the country.

Mr. Rice's seven-page letter is typical of the bombast to
which the Listeners' Guild has subjected GAF and its New York
radio station, WNCN(FM) for the past eight years. There is no
purpose in answering Mr. Rice's unfounded and false ad hominem
attacks on Mr. Heyman.

Mr. Rice's letter is factually inaccurate, however, in two
important respects. This letter is written to correct the record
with respect to those facts.

\ 1, Most importantly, notwithstanding Mr. Rice's conten-
tions, the applications are complete and provide all required

‘information needed by the Commission to make a decision. Contrary

to Mr. Rice's assertions, the management group headed by Mr.
Heyman not only made an offer to acquire GAF in a leveraged buy-
out, but fully negotiated a merger agreement with the Special
Committee of the GAF Board of Directors. A copy of the merger
agreement negotiated by them is included in the applications. At
the forthcoming meeting of shareholders, that merger agreement
will be specifically before the shareholders for their approval.
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2. In his letter, Mr. Heyman did not "allege Staff delay"
and did not ask for special treatment. The applications are com-
plete and have been ripe for action for nearly three months. Mr.
Heyman asked only that they be considered promptly and acted upon
as any other complete applications which are ripe for decision
would be.

I do agree with Mr. Rice's concluding statement: "The Guild
does not object to prompt action b{ the Commission Staff -- once
the Commission has a complete application before it so that it can
give due consideration to all relevant and material issues." This
is precisely what Mr. Heyman has asked the Commission to do.

In the event there are questions concerning this matter,
please communicate with this office.

Very truly yours,

Y
\

—

~ " redears, e
Victor E. Fervtall, Jr.

cc: Hon. Patricia Diaz Dennis
Hon. James H. Quello
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of GAF BROADCASTING COMPANY, INC,,
Licensee of Station WNCN (FM), New York,
New York, to

)
In the Matter of the Application of ; :
- SAMUEL J. HEYMAN, et al,, Shareholdersof )
GAF CORPORATION, )
) File No.
For Consent to Transfer of Control of ) BTCH-880322GF
GAF BROADCASTING COMPANY, INC,, ) -
Licensee of Station WNCN (FM), New York, )
New York, to ;
NEWCO HOLDINGS, INC. ;
................. ..s)
In the Matter of the Application of ;
GAF BROADCASTING COMPANY, )
) File No.
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To: Chief, Mass Media Bureau
mmmmmzmnmmmmmm

Listenars’ Guild, Inc. (the “Guild”), by its attorncy, hereby :up};lements the Guild’s -
Petition for Reconsideration, filed Docember 14, 1988 (the “Petition”), which sceks
reconsideration of a dedision by the Chief, Mass Media Bureau, No. 8920-JO, issued November
14, 1988 (the “Decision”), granting the sbove-captioned applications for consent to transfer of
control of GAF Broadeasting Company, Inc,, licensee of station WNCN (FM), New York, New
York, and denying the Guild's Petition to Deny said applications. This pleading is filed in
order to bring to the Commission’s attention a numbcr of events which have occurred since the
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filing of the Petition for Reconsideration and which further support the Guild’s contentions
that reconsideration of the Decision should be should be granted and a hearing designated on
each of the issucs raised by the Guild.

THE PENDING CRIMINAL CHARGES

At the time of the filing of the Guild's Reply to Opposition fo Petition for Reconsideration
on February 3, 1989 (the “Reply™), the sacond triall of criminal charges against GAF and its
Vice Chatrman and Chief Administrative Offices, James T. Sherwin, in the U.S. District Court
for the Southern District of New York had just begun. Developments occurring during the second
trial underscore the nocessity of full Commission scrutiny of the character of the present
licensce as well as that of Mr. Heyman, to whom control of the licensee would pass upon
consummation of the proposed leveraged buyout of GAF.

Mr, Heyman'’s Co-Conspirator Status

Perhaps the most significant fact to emerge from the second trial (at least insofar as the
present proceeding s concerned) is that Mr. Heyman had been named by the grand jury as an

unindicted co-conspirator in the sccurities fraud and record falsification schemes charged in the

indictment. Although this fact apparently was not reportod publicly until March 19, 1989,2 4t
clearly was known much esrliar by GAF and Mcssrs. Sherwin and Heyman = in all probabillty,
long before the commencement of the first trial {n Docember 1988, since the Government would
have been obligated to disclose the identity of the unindicted co-conspirators upon the
defendants’ request. Even in the unlikely event that the defondants had neglected to 3o inquire,

the fact that Mr, Heyman was named as & co-conspirator would almost cortainly have been

disclosed in connection with evidantiary rulings at trial,

Despite their knowledge of Mr. Heyman’s having boen named as an unindicted co-
conspirator, the applicants have never reported that fact to the Commission. Their failure not
only violated Scction 1.65(a) of the Commission’s Rules, 47 C.F.R. § 1.65(a) (1968), but also

1. As previously noted, Pefition at 3, the first tral had ended fn & mistrial.
2. N.Y. Times, Mar, 19, 1989, §1, at 23, col. 1. See also Wall St. J., Mar. 23, 1989, at A3.

- g —
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breached the applicants’ duty of honesty and candor in their dealings with the Commission,

Most egregious is the assertion in the Opposition fo Petition for Reconsideration (the
“Opposition”), that “Mr. Hoyman is not subjoct to the indictment,”® which, while literally

true, {s & loss than candid disclosure in & procecding in which Mr. Hoyman's charactor is at
fssue.¢ |

The Commission clearly is entitlad to consider tha effoct upon an applicant’s character snd
fitness to be a broadcast licensos of his participation in a eriminal conspiracy involving conduct
which roflects adversely on the crucial charactor traits of truthfulness and rellability.
Disclosure to the Commission — and to the Guild as well — of the fact of Mr. Heyman's

. unindicted co-conspirator status thus was neccssary in order 1o maintain “tho continuing
accuracy and completencss of information furnished in [thel pending application,” as well as to

comply with the duty to report any “substantial change as to any other matter which may be of
decisional significance.”é

1t is clear that the applicants’ duty of disclosure is a continuing onc despite the November

14, 1988 Decision, since the application continues to be regarded as “pending” under Rule
1.65(). The applicants cannot presently act In reliance upon the Declsion in light of their

" continuing faflure t inform the Commission of salient facts. Indcod, If — as s highly probable
~ the applicants were aware of Mr. Hoyman’s unindicted co-conspirator status well before the

' Decision was issued, the Commissfon’s actior should be regarded as having been fraudulently
‘ procured ab initio,

Not content with maintaining silence concerning Mr. Heyman's status, the applicants, in
secking to avold application of the Commission’s Character Policy, have resortod to less than
candid characterizations of the criminal case. The Cuild has previously noted the applicants’

3. Opposition at 8 n.8,
4. The Guild has previously pointed out that the applicants have misdescribod to the
Commission the nature of the issues in the criminal ng. Reply at$ & n.17; Petition at 6;

Letter from David M. Rice to Chairman Dennls R, Patrick, Aug. 12 1988, at2n2,

. 8. Policy Regarding Character Qualifications in Broadcast Licensing, 102 F.C.C. 2d 1179,
B 1195-98 (1986) (“Chamtcr Policy").

6. 47 CFR § 1.65a) (1938).
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failure o inform the Commission of the full scope of the criminal charges in the one-page
amendment to the instant applications filed july 27, 19887 as well as their subsequent
misrcpresantation of the nature of those charges in their Opposition.5 The subsequent public
disclosure that Mr. Heyman is an unindicted co-conspirator, however, makes clear that the
applicants knew much more than what the Guild characterized as “indications™® that Mr,
Heyman may have been invelvad in the filicit scheme charged in the indictment.

Put in stmple terny, the applicants have been and arc engaged (n a continuing attompt to
escape Commission scrutiny of their alleged criminal wrongdoing in connection with the
proposed transfer of control. In furtherance of that end, they filed the instant procecding ot an
extremely promature stage,10 they have withheld potentially decisionally significant
information, and they have mischaracterizod the criminal procetding in thelr filings with the
Commission. All of these matiers require full Commission scrutiny before the proposed transfer
of control can properly be authorized. | ‘

WMMWW

At the second trial of the criminal charges against CAF and Mr. Sherwin, considerable

documentary and testimonial evidence was adduced in support of the Government’s charges |

against GAF and Mr. Shorwin, Among other matters that arose at the trial, there was
testimony from-both prosecution and defense experts relating to the Government's contention
that a key document had boen altered by GAF.1! Thore also was testimony from Boyd L.

7. Petition at 6.
g RenlvatS {f Quopgition at 808

9. Reply at 3.

10. As the Guild has previously noted, Letter from David M. Rice to Chairman Dennds R.
Patrick, Aug. 12, 1988, at 2 n.1, the premature filing may have been motivated by a desire to

secure¢ Commission approval before the then-ongoing criminal investigation resulted in
indictments.

11, See N.Y. Newsday, Fob. 23, 1989, at S5; 4., Mar. 3, 1989, at 49, GAF's counsel took
inconsistent public positions with respoct to this matter, stating at the outsct of the trial that
GAF had altered the document for innocent reasons, and latar arguing on the basis of expert
testimony that the alteration had been donc olsewhere. Compere id., Mar, 3, 1989, at 49, with
N.Y. Times, Reb. 1, 1589, at DS, col. 4.

.‘.
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Jefferics, the head of a California stock trading firm, and James T Melton, his firv's head
trader, concerning the stock transactions exocuted by the Jefferies firm for GAP which the
indictment charges were earried out in order to manipulate the price of Union Carbide stock, as
well as documentary evidence of the telephone calls and stock transactions about which Messrs.
Jefferics and Melton testifiod.12 Neither Mr. Heyman nor Mr. Sherwin were called to testify.

Jury deliberations began on March 10, 1989 and continued for 12 days, aftar which the court
declared a mistrial owing to the jury’s inability to reach a unanimous verdict, Although the
jury had boen deadlocked 11-1 on March 18 (reportedly In favor of conviction!d), the furors
ultimately were split three ways, with one or more being undecided. The Government has
roquested s retrial in April.l4

Although the crimina! trial has not yet culminated in a definitive verdict, the Commission
may,'md should, take official notice of the evidence presented thereat. That evidence is
sufficlent to warrant the Commission’s refusing to sllow the transfer of control of GAF
Broadcasting to go forward until the criminal charges — and thoir impact on the character of
the parties herato — can be resolved. While it may conserve resources for the Commission to
avold unnccessary duplication of effort by waiting for the criminal trial to conclude, it docs not
follow that & transaction which may be difficult or impossible to undo should be allowed to
proceed while so dark a cloud hangs over the partics” heads.

Moreover, the Commission should not lose sight of the radically different standards and
burdens of proof which apply in eriminal trials and in Commission proccedings. If 11 of 12 jurors
could be convinced beyond a reasonable doubt of the defendants’ gullt, even without being

permitted to draw & negative inference from defendants’ sflence, it is reasonable to conclude .

that there {3 sufficlent cause for Commission concern under the public interest standard it
administers. Indeed, because of the differonces in standards and procedurcs, even an scquittal

12. See, e.g., N.Y. Times, Feb, 7, 1989, at DS, col, 1; 44, Feb. 8, 1989, at D2, col. 8; id., Fob. 9,
1989, at D4, col. 3; {d. Peb. 28, 1989, at D3, col. §; id., Mar. 1, 1989, at D2, col. §.

13. Nat1LJ, Apr. 3, 1989, at §, col. 1; sce N.Y. Times, Mar. 24, 1989, at D10, col. 5. As the
expressly declined to disclose which way it had been Iumn;, theu rcpom are obvipusly
s than authoritative

14. Nat1LJ, Apr. 8, 1989, at §, col. 1.
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in o criminal case should not invariably bar Commission Inquiry.’ Ample power exists for the
Commission to waive or create an exception to its Character Policy to accommodate such cases
83 this one.

FALSE CERTIFICATION OF AVAILABILITY OF ASSETS

Recent press accounts and statements fasued by GAF have further confirmed the fact that
the certification in the application that “sufficient not liquid assets arc on hand or are
available from committed sources to consummate the transsction and operate the facilities for
. throe months,” and that the transferee “has & reasonable assurance of & prosent firm intention”
' on the part of each supplier of capital and each lender’8 were false when made. As recontly as
within the last ten days, 8 GAF spokesman was quoted as stating that “he expected the

_ Hnanclal arrangements [for the Joveraged buyout] to be completod by the end of next week.*17
That statement, coming precisely one year after the filing of the instant applications and just
over five months since the latost amendmont thereto, underscores the extrome lengths to which
the applicants have gone to secure Commission approval without disclosure of the full
particulars of the proposed tranucﬁon. ,

It should be cmphu(ud tlut the deﬁdcndes in tho appllatiom lnve been substantial

» and serfous, not merely omissions of minor details. Thus, althou;h the applicants had

' contended that full pnrﬂculm of the tranm-aon had been aupp!ied when the original

‘ application was filod in March 1988, the October 21, 1988 amendment reflected major revisions

to both Jegal and financial aspects of the transaction. And even after that amendment was
filed, major financial questions have remained unscttled, as subsequent reports have disclosed.

18. If the Commission’s Character Polteymbbcap lied 30 inflexibly that the existence

of a reasonable doubt in the mind of a single juror could absoluhly precude g)mmimon inquiry,

the Policy would clearly violate the Communications Act.
16. Application of Heyman, ¢t al, at 7.

17. Wall St ), Mar. 28, 1989, at A3,
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DUPLICATE

Before the

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of the Application of

SAMUEL J. HEYMAN, et al., Shareholders of
GAF CORPORATION,

For Consent To Transfer of Control of
GAF BROADCASTING COMPANY, INC., Licensee
of Station WNCN (FM), New York, New York, to

NEWCO HOLDINGS, INC.

In the Matter of the Application of

GAP CORPORATION

For Consent To Pro Forma Transfer of
Control of GAPFP BROADCASTING COMPANY, INC.,
Licensee of Station WNCN (FM), New York,
New York, to

DORSET INC.

N’ Yt Nt Want” N Y S t® st Swn il St Nnat? Sant® St Nyl Yl el VP Cpt? StV gl el

To: Chief, Mass Media Bureau

QPPOSITION

RECEIVED

APR 13 969

Federal Communicatians Cdmmissior
Otfice of the Secretary

File No.
BTCH-880322GP

File No.
BTCH-880322GG

On March 31, 1989, The Listeners’ Guild, Inc. ("Listeners’

Guild®) filed a "Motion for Leave to File Supplement to Petition

for Reconsideration®" ("Motion"), a "Supplement to Petition for

Reconsideration" ("Supplement®"), and an "Emergency Request for

Stay" ("Stay Request"). GAF Broadcasting Company, Inc., licensee

of WNCN(FM) in New York city,.by its attorneys, opposes all three

pleadings.



The three pleadings are the most recent installments in the
Listeners’ Guild ten-year harassment of GAF. They grow out of the
highly publicized allegations of securities laws violations in New
York against GAF Corporation and one of its officers, James T.
Sherwin, which have, to date, resulted in two mistrials. The
pleadings are based entirely on a selective and‘inaccurate reading
of newspaper accounts of the trials, speculation, and 1nnqendo.
The core assertion, that the Commission should consider the evi-
dence presented at those trials, even though there has been no
verdict (Supplement, p. 5) and, indeed, even if the case should be
retried for a third time and result in an acquittal (id. at 5-6),
is facially wrong and contrary to the Commission’s rules and pro-
cedures for dealing with character qualifications.ll The three
pleadings are so laced with slur, innuendo, and misstatement that
the Commission may wish to consider their purpose and whether or
not they are scandalous within the meaning of Section 1.52 of the

Commission’s Rules.

Listeners’ Guild Allegations Concerning the Trial

1. Allegedly based on two newspaper accounts, counsel for
the Listeners’ Guild says that GAF concealed from the Commission
*the most significant fact . . . that Mr. Heyman had been named by
‘ ﬁhe grand jury as an unindicted co-conspirator.®” This "most sig-
nificant fact" is pure fiction; for the grand jury never named Mr.
Heyman as an unindicted co-conspirator. Copies of the two news-

paper articles cited by counsel for the Listeners’ Guild are

1/ character Qualifications, 102 F.C.C.2d 1179, 1196-97, 1205

(1986).



attached (Attachments 1 and 2). One of them has nothing to do
with GAF. The other squarely confirms the falseness of the alle-

gation made by counsel for the Listeners’ Guild:

"GAF’s chairman, Samuel J. Heyman, was not
charged with any wrongdoing or named in the
‘i# -‘i'- - ﬁu‘g TN

dicted co-conspirator so that any testimony
the Jury's deiiberations.-3/ - conmidered in
One can speculate, as does the newspaper article writer, as
to the tactical, evidentiary purpose which led the government to
request that Mr. Hayman be treated as an unindicted co-conspira-
tor. The key facts reported in the article, however, are that Mr.
Heyman was neither indicted nor charged with any wrongdoing. The
contention by counsel for Listeners’ Guild that the facts reported
in the newspaper articles reflect adversely on Mr. Heyman'’s licen-
see qualifications is wrong and misleading. The distorted report-
ing by counsel for Listeners’ Guild of the articles’ content is
irresponsible. &nd his flat assertion, without any support what-
soever, that Mr. Heyman participated "in a criminal conspiracy"”
(Supplement, p. 3) is reprehensible.
2. Also irrespoqsible and reprehensible is the unfounded"
statement that "[t]estimony at the criminal trial has . . . sub-

stantiated the charges in the indictment . . ." (Motion, p. 2), as

27

In noint of fart. the newsananer account {inaccuratelw




is ihe totally unsupported speculation that 11 of 12 jurors
favored convicting both Mr. Sherwin and GAF (Supplement, p. 5).3/
Mistrials were declared in both trials and no such determinations
have been made. | |
False Certification

Counsel for Listeners’ Guild again renewi‘/ his contention
that Mr. Heyman lacks the financial resources to consummate a lev-
eraged buyout of GAF and, therefore, the "reasonable assurance"
certification given by Mr. Heyman was false. This argqument, based
voh newspaper accounts, simply ignores the widely reported fact
that, on March 29, two days before the three Listeners’ Guild

pleadings were filed, the LBO was consummated.

sStay

The Listeners’ Guild first filed in opposition to the pro4

posed LBO a year ago.SI

It could have requested a stay at any
tima. It did not. Now, three days after the LBO was closed, it
makes an "emergency" request for stay. Even if there were a seri-
ous character issue with respect to Mr. Heyman, and there is not,

there would be no justification for a stay. Mr. Heyman and the

3/ Counsel for Listeners’ Guild, it should be noted, has not

' felt impelled to bring to the Commission’s attention the Wall
April 4, 1989 report (page B8) headed "Jurors

in GA! Trial Say Six of 12 Pavored Acquittal.” (Attachment

3).

4/ see Listeners’ Guild, °Reply," 13-14 (May 19, 1988);

*Petition for Reconsideration," 7-8 (December 14, 1988);

"Reply to Opposition to Petition for Reconsideration,*® 6-7

(February 3, 1989).

5/ Listeners’ Guild, "Petition to Deny® (April 27, 1988).



GAF management group which has joined with him in the LBO now con-
trol the licensee of WNCN, bear full licensee public interest
obligations, and are fully subject to the continuing jurisdiction
of the Commission.

Section 1.352

Under Section 1.52 of the Commission’s Rules, an attorney who
signs a pleading certifies that, "to the best of his knowledge,
information, and belief, there is good ground to support it; and
that it is not interposed for delay.® "An attorney may be sub-
jected to appropriate disciplinary action, pursuant to §1.24, for
a willful violation of this rule or if scandalous or indecent pat-
ter is inserted." (Emphasis added.)

A fair question can be raised as to whether a pleading based
solely on newspaper stories can be said to provide the "good
ground"” expected of an attorney. The question becomes more seri-
ous if the attorney’s reading of the newspaper stories is so
selective and biased as to not even fairly reflect their content.
The bald assertions by an attorney that an individual, reported in
the press to have neither been indicted nor charged with wrongdo-.
ing, participated in a criminal conspiracy, and that the testiﬁon&
in a proceeding which has resulted in two mistrials and no verdict
has "substantiated the charges in the indictment," cannot be sup-
ported by good ground. Similarly, the unsupported speculation
that 11 of 12 jurors favored convicting both Mr. Sherwin and GAF
(Supplement, p. 5), passes the bounds of responsible, vigorous

advocacy and is scandalous.



| Counsel for the Listeners’ Guild charges GAF and Mr. Heyman
with breach of duty of honesty and candor (Motion, p. 2), conceal-
ment (id.), false certification to the Commission (id. at 3), less
than candid disclosures and characterizations (Supplement, p. 3),
mischaracterization (id. at 4), and intentional false certifica-
tion (id. at 7). The charges of breach of duty of honesty and
candor and less than candid disclosures are directed not only at
GAF and Mr. Heyman, but at pleadings certified by undersigned
counsel.

While most of the cases in which the Commission has drawn the
line between vigorous advocacy and improper attorney conduct have
involved unsupported charges against the Commission itself,
Television Broadcasters, Inc., 1 P.C.C.2d 970 (1965) involved
unsupported allegations that an applicant’s survey was based on
false information. In particular, the survey was characterized by
counsel, without support, as "contrived," "of highly questionable
veracity,® and said to reflect "apparent fraudulent misrepresenta-
tions." JId. at 973. These allegations, the Commission said,
*exceed the bounds of proper advocacy," conduct by counsel which
the Commission “"expressly disapprove([s]" and "will not counte- - |
nance." "No licensee may lightly place into question the charac-
ter qualifications of another licensee, and their counsel can be
accorded ;o greater laiitude ;n this area." ]d.

There is no apparent rea;on why counsel for the Listeners’
Guild, a sophisticated communications law practitioner, should be

held to any lesser standard. And, since his pleadings allege,



without support, specific criminal conduct, the issue they present
is far more serious than the conduct condemned by the Commission
in Television Broadcasters.

In another case, GT&E Communications, Inc. alleged, in a
petition for reconsideration, without factual support, that “"the
actions of the Commission in this matter to date have been taken
with such patent disregard of any standard of fairness -- let
alone due process -- that GTEC and GTI have no confidence that
this petition -- no matter what its merit -- will receive favor-
able consideration,®" and that the Commission’s unfairness
*reflects the staff’s prejudice," TeleCable Corp., 18 F.C.C.2d
476, 477 (1969). The Commission said that "unfounded, intemperate
and irresponsible charges cannot be countenanced." ]JId. Further,
it said, "[T]he action of . . . [the] attorneys in signing a
pleading which contains the unsubstantiated charges set forth
above falls far below the standard of conduct we expect of practi-
tioners before this Commission.” JId. at 478.6/

[ Also in 1969, the Commission directed its staff to conduct a

thorough investigation to determine whether its processes had
been abused by the filing of unauthoriszed pleadings for the
purpose of “"delay or obstructionism” and to determine whether
a separate proceeding or other action against a party, or

discipnlina nraoceedipas against the partv’s attornevs {under




The Commission’s distaste for being called unfair, and its
staff’s distaste for being called prejudiced, are understandable.
These allegations, however, it is respectfully suggested, were no
more intemperate or irresponsible than the unfounded charges of
criminal conduct made against Mr. Heyman by counsel for the
Listeners’ Guild.

In 1976, the Commission agreed with its administrative law
judge that unsupported allegations of political pressure being
brought to bear on the Commission were "scandalous,® City of New
York Municipal Broadcasting System, 38 F.R.2d 1058, 1060 (ALJ,
1976), 39 R.R.2d 102 (1976). Offensive as such unsupported alle-
gations may be, they are certainly no more offensive than those
leveled by counsel for Listeners’ Guild.

Two years ago, in Spanish Internatjonal Communications Corp.,
2 F.C.C. Red. 3336, 3342 n.4 (1987), the Commission declined to
strike a pleading said to contain "scandalous" material in viola-
tion of Section 1.52 because the allegations made in the ~hal-
lenged pleading "stopped short of suggesting illegal conduct, and
therefore did not exceed the bounds of the law." Id. The plead-
ings filed by counsel for the Listeners’ Guild not only do not |
stop short of suggesting illegal conduct, they affirmatively

. assert criminal conduct. |

If the administrative processes of the Commission are to be
- mp~paqt-d thew qannnt ha n~mEittoded a.hopnre-tha fusc,mencajtr—e

F

L .

of unfounded, intemperate, and irresponsible allegations of
illegal conduct. The Commission should, in carrying out its mis-

sion of protecting, preserving and fostering the public interest,



bend over backwards to permit the fullest and most vigorous pre-
sentations by contending parties. There is, however, a limit.
The Commission may wish to consider in this case whether that
limit has been crossed.

Conclusion
For all of the reasons set forth above, it is roépoctfully

requested that the Motion, Supplement, and Stay Request filed by
the Listeners’ Guild be denied.

Respectfully submitted,

GAF BROADCASTING COMPANY, INC.,

CROWELL & MORING

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 624-2535

Its Attorneys
April 13, 1989
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1 plied no, and the judge

G AF Stock-Manipulation Case Declared
Mistrial; U.S. Vows to Seek Third Trial

HaGEDoRN
And Brrry Wone
Staff Reporters of THE Wall STREET JOURNAL

NEW YORK- After 12 days of jury de-
hiberations and six weeks of testimony, the
criminal stock-manipulstion case of GAF
Corp. and its vice chairman James T.
Sherwin ended in & mistrial.

The jurors sent 2 note to the judge
ing they were no longer deadlocked
111 split they had been trying to
since last weekend. Instead, they said
were divided three ways: guilty, not
and undecided.

Judge Mary Johnson Lowe then
note back asking if more delibera!
would be helpful: the panel bad spent
hours deliberating. Seven an the

L

=
[ _J

g

bt

then

mistrial, the second one in the case,

immediately, Assistant U.S. Attorney
Carl Loewenson Jr. said, “We will try the
case again.” And at & news conference
later in the day, U.S. Attorney Benito Ro-
mano contirmed that decision. “We
have & great deal of faith in the evidence
in this case. The right thing to do Is to pro-
ceed again,” Mr. Romano said.

GAF's lead defense attorney Arthur Li-
man, looking weary yet relieved, said, “If
a jury cannot agree despite 12 days of pa-
tient deliberations, I believe it's a waste of
resources 10 continue to try this case.”

Last July, the jvvemment charged
GAF, the Wayne, N.J., specialty chernical
maker, and Mr. Sherwin with lllegally at-

B

i templing to manipulate the common stock

of Union Carbide Corp. in advance of
GAF's planned sale of a large block of the
stock in November 1886.

“The 10-count indictment Included
charges of stock manipulation, securities
fraud, wire fraud and conspiracy. The first
trial ended in & mistrial after four weeks
when a federal judge found that a prosecu-
tor improperly, but unintentionally, with-
held a document.

The case was considered an important
first test of the government's ability to
convince 8 jury of allegations linked to the
insider-trading investigation that focused
initially on former arbitrager Ivan F.
Boesky. Boyd Jetferies, the former broker-
age chief who was the government's star
witness in the GAF trial, has heiped the
government bring criminal charges in sep-
arate cases against takeover speculator
Salim B. Lewis and corporate raider Paul
Bilzerian, .

Since the jury announced its deadlock
Saturday night, defense attorneys had
asked the judge numerous times to declare
a mistrial because, the attorneys said, the
jurors might feel pressured to come to 2

all completely exhausted. I'm not going 10
even think about (a third trial.) I plan to
go back to.work tomorrow.”

Mr. Romano said he couldn't comment
on whetber there might be a settlement in
lieu of a new trial. He said, “It's a new
ballgume now,” and the government would
have to reexamine the case. The indict-

. ment was brought while Rudolph Giulianl
* was U.S. artorney. He resigned in Janu-

In the courtroom, a GAF spokesman re-
leased & written statement, saying, “After
two lengthy and costly trials and 12 days of
jury deliberation, we would hope that the
court's action today would now put an end
to this case.”

GAF's chairman Samuel J. Heyman
was not: charged with any wrongdoing or
named in the indictment. However, the
judge instructed the jury to consider the
executive as an unindicted co-conspirator
$0 any testimony concerning Mr.

Heyman
could be considered in the jury's delibera- |.

tions.

The government alleged during the trial
the testimony showed he was & co-conspir-
ator. Mr. Heyman never appeared in
court, either as a witness or a spectator,
during the six-week trial or during jury de-
Miberations. He could not be reached for
comment. .

Common shares of GAF closed at $§52,
unchanged, in composite trading on the
New York Stock Exchange yesterday. The
company s in the midst of a $1.47 billion
leveraged buy-out led by Mr. Heyman. A
spokesman said he expected the financial
arrangements to be compieted by the end
of next week.

The Jefferies connection brought attor-
neys for Mr. Lewis and Mr. Bilzerian to
the GAF courtroom throughout the trial to
scrutinize the strategy and style of the law-
yers and to monitor the testimony of Mr.
Jefferies and others.

In April 1987, after pleading guilty to
two {elony counts of breaking securities
laws, the founder and former chairman of
the Los Angeles brokerage firm Jefferies &
Co. began cooperating with the govern-
ment. Mr. Jef{eries is expected to testify
at the trial of Mr. Bilzerian in May and at
Mr. Lewis's trial in September.

Stanley Arkin, the defense attorney rep-
resenting Mr. Lewis, said, "When a jury
wrestles for nearly two weeks over a case
the government (in opening statements)
called simple, it shows that this is a case
that doesn't smell, taste or feel like a crim-

The jury sent a note to the judge after
the verdict, saying none of the jurors
would respond to inquiries from reporters.

 Whether the market's ¢
Tandem database systems |
all the world's major stock ex
and running
We record every share
sold. We report prices and g
we route data back and fort
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